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A NOTE ON SOURCES 


Unless otherwise stated, all images are freely available and in the public 
domain, usually Internet sources. If the source is not listed, the author, 
artist or photographer is unknown. Among the many sources available, the 
following are the major ones. 


The Doré Gallery of Bible Illustrations. Chicago: Belford-Clarke Co., 
Publishers, 1891. Images: Project Gutenberg. 


The Dore Illustrations for Dante's Divine Comedy. 136 Plates by Gustave 
Doré. Dover Publications; 1st Edition (June 1, 1976). Images: Wikimedia 
Commons. 


Antiquitates apoitolicee, or, The history of the lives, acts and martyrdoms 
of the holy apostles of our Saviour and the two evangelists SS. Mark and 
Lvke, by William Cave. London: R. Norton for R. Royston. 1676. Images: 
There are many reprints and edited copies of this book primarily in the 
19" century, but the best image quality is in the early original editions. 


Fox's Book of Martyrs Or A History of the Lives, Sufferings, and Triumphant 
Deaths of the Primitive Protestant Martyrs. by John Fox. Chicago: John C. 
Winston Co. 1563. Images: Project Gutenberg. 


Roman Military Punishments, by John Beaver and Artist William Hogarth. 
London: from the happy revolution anno XXXVII. 1725. Images: Wiki- 
media Commons. 


Bygone punishments by William Andrews (1848-1908), London: W. And- 
rews & co., 1899. 


L’assiette au beurre. Magazine devoted to caricatures, 1904-1908. 


15th Century Illuminated Manuscript of Dante’s Divine Comedy. Biblioteca 
Nationale Marciana. Cod. It. IX. Photographs by Carlo Aschieri. 
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PUNISHING CRIMINALS 
The body of punishment 


Until the introduction of prisons of various kinds, there were many 
punishments that caused the offenders many pains of a considerable 
variety. The types of pain caused were both mental and physical, often 
the physical application to the body carrying with it certain psycho- 
logical effects, especially when done for the sake of onlookers. In fact, 
the spectator-punishers were often an essential part of the punishment. 
The range of punishments that did not inflict death (though a side 
effect of the punishment might be death in some instances) was 
considerable. A small sampling of the most common forms of non- 
prison punishments is shown here, although by far the most popular 
corporal punishment until it was abolished in the late 19th century has 
been whipping in various forms and amounts. 
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Graphic 48. The Punishment of the stocks for drunkards and other unruly 
persons. 17" century. 








Graphic 49. The punishment of the cage for vagrants, beggars and other 
unruly persons. 17" century. 
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The crime. Drunkenness and other unruly behavior of vagrants and 
beggars. 


The punishment. Stocks or other restraints that displayed the criminal 
in public, usually the town square or other public thoroughfare. 


Why it matters. The stocks were an early form of restraint, though 
still allowing public participation in the punishment. Here we have 
physical restraint, but mental punishment in the form of humiliation. 
These forms of punishment were also accompanied in town squares by 
another form of physical constraint, the local cage, basically a holding 
cell as we would call it today, but with plenty of public participation 
and visibility. These forms of restraint, especially the cage. were to 
become the major form of punishment in the modern world, the prison, 
or as it is called today mass incarceration. Exactly why these public 
punishments disappeared is yet to be explained by historians. With one 
notable exception (see Civilization and Barbarism: Punishing Criminals in 
the 21" century, SUNY Press, 2020) most histories of punishment simply 
assume that the public punishments were replaced by the more 
civilized punishment of prison. The rise of prison had three very serious 
results. First, it essentially denied the public any role or say in the 
direct administration of punishment. Second, prisons were (and are) by 
definition wrapped in secrecy and are inaccessible to outsiders, 
resulting in a lack of transparency and responsibility for what govern- 
ments do to their criminals (in our name what’s more). And third, 
incarcerated criminals are typically forgotten by society, a matter of 
“out of sight, out of mind,” a fact that has led to what is called today, 
“mass incarceration.” More about prisons in chapter 9. 
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Ducking Stool 
































Graphic 50. The ducking stool, a signature colonial punishment, 17" century. 
Pearson Scott Foresman, donated to the Wikimedia Foundation. 
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The crime. Hen-pecking one’s husband 


The punishment. 3 dips on the ducking stool. 


Why it matters. In 1718, Edmund Mountjoy, Mayor of Bristol (England), 
a henpecked husband himself, saw a woman bullying her husband and 
had her arrested. She was sentenced to 3 dips on the ducking stool, 
though the irony was not lost on the spectators, since it was a case of a 
hen-pecked husband taking out his frustrations on another woman. 
Putting aside the question of whether or not this offense ought to be 
punished at all, would it be more or less humane to punish with a modern 
punishment such as a fine? It is an elementary problem of criminal 
justice of what minor offenses deserve punishments and what do not. 
Keeping in mind, though, that if one identifies minor offenses as not 
deserving of punishment, does that mean that the minor offenses are in 
fact not offenses at all? Because if they were, they should be punished. 
Do you see the unsettling circular reasoning here? 
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Pillory 








London, 1685. 


5) 


Graphic 51. The pillory of Titus Oates 
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The crime. Perjury or subornation. 
The punishment. Pilloried 


Why it matters. The pillory was designed specifically to engender public 
participation in the punishment and to advance public humiliation of 
the offender. In the above drawing, Titus Oates is pelted with all manner 
of missiles, including a dead cat. Titus Oates was perhaps the most 
well-known pilloried offender who was sentenced to life in prison, 
whipped and pilloried for five specific days every year, for his spread 
of the “popish plot” that caused many lives of Catholics to be ruined. It 
is also important to note that the pillory and the stocks were early 
punishments aimed not only at public humiliation, but to accomplish 
the incapacitation of the criminal without a prison. 
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Scold’s Bridle 









eet = = 


Graphic 52.Wife on a leash. Woodcut print. 


Graphic 53. (Left). Bessie Tailiefeir Wearing 
the scold’s bridle. 
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The crime. Slander. 
The punishment. Sentenced to the brank (scold’s bridle) for one hour. 


Why it matters. Bessie was sentenced to her punishment in 1587 (see 
also graphic 98). The scold’s bridle, also known as a brank, or gossiper’s 
head was used to silence women who talked too much, gossiped, or 
nagged at their husbands. These women were also called “scolds.” This 
punishment is an early version of an ankle bracelet, except it does 
more than make the offender easily located. It ensures that she cannot 
repeat her crime because the bridle incapacitates her mouth. This is a 
case of specific restraint or incapacitation of a particular part of the 
body, the part that actually commits the offense. The only modern day 
version of this would be handcuffs or heavy chains worn by convicts 
when being transported, but the idea of these is to hinder movement, 
rather than to restrain the offending part of the body. The illustration in 
graphic 97, an obviously very old woodcut, shows the bridle plus a 
leash, making it possible to both restrain the offender from spreading 
her slander, and also allow her supervisor (presumably her husband) to 
keep track of her constantly, just like a physical version of a GPS. Or 
on a leash like a dog (see chapter 13). 
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Shaming 





Graphic 54. Shame on the bully. 


The crime. Bullying. 
The punishment. Standing in the local street with a sign of admission. 


Why it matters. This is a common punishment advocated by prog- 
ressive thinkers who disapprove of any corporal punishments, fines or 
any prison. Its proponents argue that by shaming the offender in front 
of his peers he will repent and those shaming him will then let him 
become “reintegrated” back into society. A quick look at the variety of 
punishments depicted in this chapter where the spectators participate 
and ogle at the punishment of the offender, is enough to see that it is 
most likely that the shaming will push the offender further out of 
society, make him a pariah. Ask yourself, what do bullies deserve? 
Should the bullied have a say in it? 
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Branding 


































































































Graphic 55. Branding of the Huguenot John Leclerc during the 16th century 
persecutions. Wikimedia. 


The crime. Blasphemy. 


The punishment. Tongue bored through and the letter B for blasphemy 
branded on his forehead. 


Why it matters. Branding of convicts or slaves with a red hot or freezing 
iron was common throughout Europe, Russia and the Americas in the 16th 
and 17th centuries. As an example, in 1655, at the Old Bailey, London, 
James Nayler, a Quaker, was accused of claiming he was the Messiah, a 
blasphemy. Boring a hole in the tongue responds directly to the crime— 
the tongue being necessary for talking to spread the blasphemy. It is also 
another form of incapacitation that is not readily visible. There were 
many variations of this type of punishment. Convicts were typically 
branded on their thumb with T for theft, for example, not readily 
visible so that they could get a job without revealing their prior con- 
viction. These brandings create stigmata on the offender, so that unless 
the branding is in a private place, the offender’s criminal record is on 
permanent display. 
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Amputation 
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Graphic 57. Hand amputation, Modern Variation: ISIS 
using a similar method, a heavy metal pole on a 
meat cleaver (Daily Express, June 3, 2016). 
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The crime. Theft 
The punishment. Cut off the offending hand. 


Why it matters. “An eye for an eye, a tooth for a tooth a hand for a 
hand...” So goes the idea of matching a punishment to the crime, in 
this case matching the specifics of the punishment to the part of the 
body that is assumed to have either carried out the offense or is 
essential to carrying out such offenses. Thus the hand of the thief is cut 
off because the hand must be used to steal the desired object. Cutting 
off the hand, or foot or some other part is also a means of incap- 
acitation (two hands are better than one) and also a stigma not unlike 
branding. Or to put it another way, it is an intentionally inflicted deformity 
or handicap. Note that it takes several persons to carry out this punish- 
ment. While these types of punishment are not used in Western societies, 
they are still common in Islamic countries that have retained Islamic 
law, or versions of it. One should note, though, that the offender’s criminal 
record is a part of the criminal’s record in Western bureaucracies, a record 
hard to conceal, especially if it contains sex offenses. 


84. PUNISHING CRIMINALS 


Castration 











Graphic 58. Rape: The ancient Egyptians attacking the part of the body with 
which the crime was committed. The closet professor. July, 19, 2010. 


The crime. Certain sex offenses, usually rape, especially if the victim 
is under age. 


The punishment. Castration, medical or surgical. 


Why it matters. In the US, California, Florida, Georgia, Louisiana, 
Montana, Oregon, Texas, and Wisconsin inflict surgical or chemical 
castration as punishments for particular sex offenses. It is mostly 
voluntary, though Florida and California make it mandatory for repeat 
offenders. Is cutting off a penis or testicles equivalent to cutting off a 
hand? The same logic would seem to apply, though there is the 
disadvantage that cutting off genitals will not be as visible a scar as an 
amputated hand. Once again, though, we should note that these 
amputations—physical incapacitations—serve an important purpose: 
the offender is saved from prison. 
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Whipping at the Cart’s Tail 





The crime. Theft. 
The punishment. Whipping at the cart’s tail, stripped to the waist. 


Why it matters. In 1792 on Prince Edward Island, John Barfoot and 
Richard Moorfield were sentenced to three repetitions of whipping at 
the cart’s tail, though only two circuits were completed. Whipping 
continued until the cart completed its circuit of the village. For the 
punishment of criminal offenders, the number of strokes was not 
specified. Rather, the culprit was tied to the back of a cart and was 
whipped as he ran. The amount of whipping was determined by the 
distance and time it took for the cart to pull the offender along through 
the entire village. 
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Red Hannah 





Graphic 60. Red Hannah, the infamous Delaware whipping post. 
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The crime. Beating one’s wife. 


The punishment. 20 lashes with a “cat ‘o tails” on the bare back plus 
6 months prison. 


Why it matters. This was the punishment of John P. Barbieri, June 16, 
1952, the last person in Delaware and probably all of the United States, 
to be whipped as a criminal punishment. Until then, it was against the 
law to photograph the whipping post or any whipping in Delaware. 
Note also that Red Hannah was both a whipping post and pillory. It 
was taken down in November 1969 along with the other two whipping 
posts in each county prison of Delaware. Also of interest is the close 
link of the place of whipping and the prison. In fact the majority of 
whippings for half a century before had been performed outside the 
prison or jail. It was an important step when legislation specified the 
exact number of strokes of the whip for each crime. It prevented 
excessively severe punishments or excessively lenient punishments, 
should the whip master be subject to bribes. Thus, whipping as a 
punishment is revealed to be subject to the whims and fitness of the 
whip master, and therefore not controllable. Further, it was not clear 
how difficult it was for the whip master to whip the offender as he was 
hauled along behind the cart. It required that the whip master be fit 
enough to also run. 
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Tax Collector Riding the Rail 
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Graphic 61. Riding the rail. 
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The crime. Protesting against English taxes. 


The punishment. Bound on a wooden rail, hands tied, weights attached 
to the legs, and carried around the town 


Why it matters. This punishment is similar to the military punishment 
of riding the horse. I have been unable to find any specific example of 
a tax-resisting civilian being subjected to this punishment. Tarring and 
feathering was more likely. Note that this is a reversal of what we 
know today about paying taxes. Here the tax collector is punished. 
Today, those who do not pay their taxes are punished—and always 
have been! 
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Tar and Feathering by the Mob 
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Graphic 62. Tarring and feathering. Adapted from Penn: The Famous Whiskey 
Insurrection in Pennsylvania, 1794. in which an informer is tarred and 
feathered by an angry mob. 
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The crime. Community disapproval of his sexual and property acquisitions. 
The punishment. Tarring and feathering, attacked by an angry mob. 


Why it matters. Originally used by Richard the Lionheart in 1189 for 
punishing thieves caught pilfering his crusading vessels, this punishment 
was later used in colonial America in conjunction with riding the rail, 
the offender paraded around the town tarred (pine tar, not the hot tar 
used to make roads) with feathers. The offenders were, it is claimed, 
informers against the patriots who refused to pay their taxes to British 
customs officials. It was used, along with modern variations well into 
the 20th century, particularly in Ireland. It is also claimed that Joseph 
Smith, founder of the Mormon religion was tarred and feathered in 1832. 
This is a punishment that is not unlike lynching. It is administered 
against the accused whom “everyone knows is guilty.” 


92 


PUNISHING CRIMINALS 


Tar and Feathering Propaganda 
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Graphic 63. Tarring and feathering. Photograph 
by author, 2019. Museum of the American Revolution, Philadelphia. 
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The crime. Collecting taxes by the British 
The punishment. Tar and feathering by the American mob 


Why it Matters. This delightful piece of propaganda depicts John 
Bolton a Boston tax official, receiving tar and feathers as his punish- 
ment. This was a satirical cartoon printed in London and published on 
January 25, 1774. The much-too-happy individual delivering the tar 
and feathers on to a mean and nasty representative of the American 
good-for-nothing mob of would-be-revolutionaries. 
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Treadmill 
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The crime. Gross indecency 
The punishment. 2 years hard labor 


Why it matters. The treadmill was invented by Englishman William 
Cubbitt in 1818, to provide power for local mills. Brixton prison installed 
it in 1821 to grind grain. It was also used for women. It was a version of 
“hard labor” effectively requiring climbing up to 14,000 feet in 6 or more 
hours each day. Famed author and playwright Oscar Wilde received this 
sentence and was sent to Pentonville prison where he served out his two 
year term (see further below, p. 149). The treadmill was also a favorite 
punishment for destitute women in the early 19" century. 
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Graphic 66. The York, a typical hulk on the Thames of London. 
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Graphic 67. Sectional view of the interior of the “Defence” hulk. 
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The crime. Any crime for which transportation was the punishment 
(see page 110). 


The punishment. Confined to hold spaces on prison hulks, 
decommissioned ships. 


Why it matters. Before prisons were considered a solution to just about all 
serious crimes, prison hulks were converted into prisons or gaols (jails) 
as they were called, anchored in the Thames of London or in Portsmouth 
harbor. Their interior was designed to make use of the several decks 
deep below the water line. The cross section (graphic 112) shows these 
tiers, but conveys the mistaken idea that there was plenty of room 
down there. In fact conditions were incredibly crowded, with very little 
ventilation. 
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Galleys 











Graphic 68. A Spanish galley ca. 17th century. Wikimedia. 
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The crime. Theft 
The punishment. 12 years as a galley slave. 


Why it matters. Victor Hugo’s Jean Valjean of Les Miserables was 
convicted of stealing a loaf of bread, which he did in order to feed his 
starving sister. His punishment was 12 years in prison most of it served 
as a galley slave, early 19th century. The idea of using convicts as 
slaves has a long history, if one includes as convicts those who were 
captured in the battles fought by the ancient Romans. Those slaves 
were used for the whole range of domestic and business ventures. It 
would also not be a huge step to view those who were pressed into 
service in the navies of the world in the 17th and 18th centuries as little 
short of slaves. On top of all that, there is the long history of the 
punishments reserved specifically for slaves (chapter 5), much of that 
also linked to the punishments routinely dished out to regular soldiers 
serving on ships and in the military (chapter 6). 
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Transportation 
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Graphic 69. Interior of a convict ship. New Zealand Maritime Museum. 
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The crime. Arson. 


The punishment. 7 years transportation to Australia. 


Why it matters. Samuel Speed was one of the last convicts trans- 
ported to Australia, and Australia’s last living convict. He died in 
1938. In 1863, Speed, starving and homeless, set fire to a haystack in 
order to get arrested. He was tried in Oxfordshire and sentenced to 7 
years transportation to the Swan River colony in Western Australia. 
One of the “lucky ones,” Speed was released in 1869, found employ- 
ment as a general servant, worked building bridges across the Swan 
river and led a full working life until he died in 1938. All convict ships 
were sailing ships with three masts, converted to transport convicts. 
The prison was located between the deck and bulkhead. The convicts 
slept on benches. The trip took several months, many died on the way 
from ill-treatment and disease. Beginning in 1788, some 168,000 
convicts were transported to Australia. One could also call this type of 
punishment banishment or exile, punishments with a longstanding 
history, the most famous of which was probably Napoleon. 


102 PUNISHING CRIMINALS 


Banishment 








watercolor by Franz Josef Sandmann.. 
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The crime. Losing a battle (or two, and a lot more besides). 


The punishment. Banishment and disgrace. (Riding a donkey facing 
its rear end was a common humiliating punishment during the two 
centuries before Napoleon’s time.) 


Why it matters. Napoleon was banished from France. Given that 
Napoleon Bonaparte, along with many other esteemed military men 
was responsible for the loss of hundreds of thousands of lives in battles 
that he both won and lost, one would have thought he deserved the 
death penalty. It was losing (he met his Waterloo) that was his big 
mistake for which he was banished to the isle of Elba on July 15, 1815, 
where he lived not so badly, until he made a further mistake and 
escaped, thinking that he could lead his devoted soldiers once more 
into battle and become Emperor once again. It was another serious 
miscalculation and he was banished again, this time on the island of St. 
Helena (off the coast of Africa). This time he lived in rather squalid 
conditions (depends on your point of view). There he died. 
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Exile 
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Graphic 71. Ovid banished from Rome. Adapted from a painting by 
J.M.W.Turner. The Athenaeum, (1838). 
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The crime. Ovid, famous Latin poet, 8 C.E. wrote a poem implying that 
Augustus, the emperor and his sponsor, had committed adultery. 


The punishment. Exile to a distant place, a fuzzy future life without 
form, a mood captured brilliantly by Turner. 


Why it matters. Well known in Greek mythology, exile to a distant, 
bleak place away from the civilized world of Rome, was a dreadful 
punishment (often combined with property and citizenship confiscation). 
In Rome, it was used entirely for the punishment of persons of relat- 
ively high standing in the Roman pecking order. Ovid was exiled to the 
far-away place of Tomis, on the Black sea. As usual, though, scholars 
have questioned this story and some claim that the exile did not even 
occur. It is certain that exile was often used as a way for high standing 
individuals to avoid the death penalty should they have been convicted 
of a crime for which it was required. In this case they were offered the 
choice of exile instead of death, euphemistically termed “voluntary 
exile.” They were lucky. If you were not of sufficient status and 
committed the same crime, you might instead be sent to the mines, 
where death was certain. 


